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SELLING REAL PROPERTY DOES NOT ALWAYS MEAN SELLING BRANCH OF ACTIVITY 

 

The mere fact that the purchaser of some properties continues to use them for the same purposes as 

their seller did before does not mean that the properties constituted a branch of activity when sold. 

They could be treated as a branch of activity on sale only if they were a branch of activity already 

before sale when they were still in the hands of the seller. These are the major points of the judgement 

given by the Supreme Administrative Court ("SAC") on 24 November 2016 in case no. I FSK 1316/15.  

The case involved a company which purchased real properties from its affiliate. The tax authorities 

questioned the amount of VAT reported by it on the purchase invoices, arguing that the transaction 

was a sale of a branch of activity (zorganizowana część przedsiębiorstwa). 

According to the tax authorities (and the lower court), this treatment was justified in light of the 

following facts: (i) the company continues to lease the properties to the same tenants, (ii) it has 

acquired the equipment on the properties under a separate invoice, (iii) it has acquired seller's 

customers promptly after the transaction, (iv) the seller and buyer are related by way of equity and 

personal links. 

However, SAC was not satisfied with these arguments and held that a sale involves a branch of 

activity only where the sold assets constitute a set that is self-sufficient for the conduct of the business, 

rather than one that will not be sufficient for this purpose until combined with some other assets or with 

purchaser's undertaking. 

According to SAC, seller's real properties in themselves were not a whole capable of autonomously 

maintaining any business and their sale following divestment from seller's undertaking cannot be 

considered to be a sale of a branch of activity if it does not include the other units that make up seller's 

property lease business. 

If this issue pertains to your business and you are interested in our assistance, please contact your 

WTS&SAJA consultant or our office. 
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This Newsletter provides general information and is designed to keep you up-to-date with changes in tax law, tax rulings and 
interpretations, case law development and interesting commentaries. 
Doradztwo Podatkowe WTS&SAJA shall not be held legally liable for any acts or omissions that follow from the contents hereof. 


