wts s3ja

WTS&SAJA suggestions regarding withholding tax regulations

I. Matters to be regulated in the laws

a) Application of a new WHT regime subject to double tax treaties and conditions
stipulated in the EU Directives implemented

An important point that needs to be amended is abolition of the requirement of testing the beneficial
owner status for recipient of payments which under double tax treaties concluded by Poland or under
an EU Directive implemented do not contain such condition. For example:

i. payments which under double tax treaties are recognised as corporate profits (Article 7 of the
double tax treaties);

i. passive payments for which no “beneficial owner” requirement was provided for in the double
tax treaties.

In light of the above, we suggest clarifying the appropriate provisions of the CIT Act so as it is
undoubted that if the exemption under the CIT Act does not apply:

o application for a tax refund does not require a statement on the beneficial owner status
(and statement on carrying out actual business activities, if this component of
definition will be kept — see point I.b) to be attached,

o the withholding agent’s statement made to apply the tax preferential mechanism does
not require prior verification of the beneficial owner status,

- unless obligatory beneficial owner test must be performed pursuant to a double tax
treaty.

b) Definition of the “beneficial owner of a payment”

We understand that the intention of the Ministry of Finance (MF) is to approximate the meaning of the
term of the beneficial owner of a payment and its understanding in the international regulations. In our
opinion, such approach is correct as generally in international regulations (e.g. the Commentary on the
OECD Model Convention), the “beneficial owner” status is not defined by the actual business activities
of the recipient of payments but rather by its role in the flow of the payment.

What is more, the Commentary on the OECD Model Convention directly states that it would be
desirable to analyse the status of the “beneficial owner” of a payment just within the meaning of its
international context (which is uniform for states that signed double tax treaties) rather than national
definitions.

The Interest-Royalty Directive does not demonstrate either that the analysis of the “beneficial owner”
status should include such elements as the owner’s assets, resources and personnel.
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Thus, one of the desired directions of the amendments would be to exclude such elements of
the definition as refer to the actual business activities. In this respect it should be sufficient to use
a number of anti-abuse clauses contained in the CIT Act.

c) Definition of the actual business activities

If the proposal to exclude the reference to the actual business activities from the beneficial owner
definition was not complied with, one should pay attention to one of the aspects resulting from the
definition contained in Article 24a.18 of the CIT Act.

Article 24a.18 of the CIT Act determines the rules of defining the “actual business activities” for the
needs of the beneficial owner test, namely “when assessing whether the foreign controlled entity
carries on actual business activities, the following are reviewed, namely whether:

1) registration of a foreign controlled entity is connected with the existence of an enterprise within
which this entity actually performs activities constituting a business activity, including in particular
whether this entity has premises, qualified personnel and equipment used in the conducted
business activity;

2) a foreign controlled entity does not create a structure functioning separately from economic
reasons;

3) there is a proportionality between the scope of activities carried out by the foreign controlled entity
and the premises, staff or equipment actually owned by that entity;

4) the agreements concluded are consistent with economic reality, economically justified and not
manifestly contrary to the general economic interests of the entity;

5) the foreign controlled entity performs its basic business functions independently using its own
resources, including the managing persons present on the spot.”

The above list of examples of requirements that the beneficial owner of a payment exempt from
withholding tax (WHT) or taxed on preferential terms requires clarifying the requirement listed in (5) as
regards the expression “own resources”.

The term “resources” as used in the Article includes: human resources, tangible fixed assets and
intangible assets necessary for the entity to perform its functions adequately to the scope and nature
of its business activities.

In turn, the term “own” in light of the literal interpretation should be understood as own human
resources = solely employees, own tangible fixed assets and intangible assets of the beneficiary of a
payment.

Such interpretation of the term “own” would distort the definition of the “beneficial owner” of a payment
and in consequence would lead to a situation where even recipients of dividends, royalties, interest
and fees for intangible services which carry out manufacturing or service activities would not meet
requirement 5 when they act relying on:
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e lease of staff of purchase outsourced services,

e |ease of tangible fixed assets, rented manufacturing halls, offices and warehouses.

In light of the above, the provision needs to be changed by deleting the word “own”.

d) “Look through approach”

We understand that MF accepts the “look through approach”. The approach essentially provides for
a possibility to apply a WHT rate (or exemption) relevant to the country of the beneficial owner of
a payment if this is not the direct recipient of the payment.

As to the application scope of the “look through approach”, it should be allowed to apply it both to
payments subject to double tax treaties and to payments under EU Directives (where the beneficial
owner resides in the EU). This is for example provided for in the Interest-Royalty Directive, which
requires the beneficial owner (and not the direct recipient) to reside in the EU Member State. As to the
possibility of application of the “look through approach”, the Court of Justice of the EU issued a similar
opinion in its recent judgments in the Danish cases'.

In light of the above, we suggest the solution which relies on confirmation that whenever the
direct recipient of payments does not meet the current beneficial owner definition and such
definition applies (interest, royalties), the following shall also apply:

e exemption of interest and royalties from tax if the beneficial owner is based in the EU
and all the other requirements under the CIT Act are met (“safe harbour” for EU

taxpayers);

e preferential tax rate arising from the double tax treaty between Poland and the state
where the beneficial owner of a payment has established its business, where the
beneficial owner is based in a non-EU state and all the other requirements of the CIT
Act / double tax treaty are met and the anti-abuse clause does not apply (“anti-abuse
approach” for non-EU taxpayers).

e) Statement of the withholding agent concerning payments made

It is advisable to regulate in the CIT Act that:

e the statement of the withholding agent may be made once a year — currently, during one year
the taxpayer may be required to make the said statement several times and in consequence
the taxpayer may be forced to repeatedly verify its business partners,

e the statement may be signed on behalf of the withholding agent not only by Management
Board members, but also by persons having the status of the entity’s management (kierownik
jednostki), subject to the rules of representation — in accordance with the solution initially
accepted by MF and discussed during the meeting on 04.09.2020,

1ECJ judgment dated 26.02.2019 in joined cases C-115/16, C-118/16, C-119/16 and C-299/16
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e withholding agent’s liability for making statements excluding the “pay and refund’ mechanism
will be regulated in accordance with the rules provided for in the Fiscal Penal Code in relation
to the acts of providing false information or concealing the truth.

f) Opinion excluding the “pay and refund” mechanism

Pursuant to the current wording of the CIT Act, the scope of the opinion covers only dividends, interest
and royalties if they are tax exempt.

Taking into account the topics discussed during the meeting with MF on 04.09.2020 and
previous proposals, we suggest that:

¢ the admissible scope of the opinion should be extended to apply to payments taxed
using the preferential rate under double tax treaties,

e foreign taxpayers should be provided on a systemic level with a possibility to apply for
the opinion without the need to register for NIP tax code in Poland,

e the validity of the opinions which have already been obtained should be extended so
that the validity period starts to run on the effective date of the amended regulations,
i.e. most likely on 1 January 2021.

g) Narrowing of the application scope of the “pay and refund” mechanism

According to information provided during the meeting on 04.09.2020, MF is considering narrowing
the application scope of the “pay and refund” mechanism, i.e. an obligation on withholding agents to
withhold tax when the sum of payments to one beneficiary exceeds PLN 2 million during a year, may
be limited:

e interms of what it applies to:

o to passive payments, i.e. dividends, interest and royalties; this means that the obligation
to withhold tax after exceeding PLN 2 million will not apply to payments for intangible
services,

e in terms of who the mechanism applies to:

o the mechanism will apply only to passive payments to related parties (and the condition of
“having significant influence” within the meaning of transfer pricing laws will not be
verified when establishing whether there are such relations), and

o the obligation to withhold tax on the excess over PLN 2 million will not include dividends
paid between Polish tax residents.

We support the above-mentioned approach and additionally suggest that the narrowing of the
application scope of the “pay and refund” mechanism (in terms of who the mechanism applies
to) should apply to all dividends regardless of the place of business or management of the
recipient, and not only to dividends paid to Polish tax residents.
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This is aimed to eliminate the risk of discriminating entities having place of business or
management outside of Poland and to avoid potential disputes on this matter.

h) Extension of the deadline to introduce the “pay and refund” mechanism

Taking into account the pending COVID-19 epidemic and its probable continuance at the turn of 2020
and 2021, which will result in impeded access of companies to documents and information enabling
correct application of the “pay and refund’” mechanism, we suggest:

e postponing it by at least another 6 months, i.e. introducing the mechanism not earlier
than on 01.07.2021 (optimally on 01.01.2022).

i) Liberalisation of rules of using certificates of residence and copies thereof

We uphold the solutions we previously proposed to make it easier for Polish withholding agents to
comply with obligations to hold certificates of tax residence of foreign business partners:

e confirmation that it is possible to use a certificate of tax residence of a foreign business
partner also in an electronic version — although currently the regulations do not provide for a
ban on using the certificate in the electronic version, the clarification is to dispel doubts as to
the required form of the certificate, especially in the light of current threats and circumstances
of cooperation between entities related to coronavirus epidemic,

e after the coronavirus epidemic ends and special solutions will no longer apply — increase in
the level of payments from PLN 10 000 to PLN 100 000 for which the place of the taxpayer’s
business may be also confirmed by a copy of the certificate of residence.

Il. Matters to be regulated in MF guidelines
a) Clarification of the due diligence (due care) rules

We support the solution proposed by MF during the meeting on 04.09.2020, according to which two
standards of due diligence will be established:

e the broader scope will apply to payments between related parties,
e the narrower scope will apply to payments between third parties.
We suggest that the practical aspects of exercising and demonstrating due diligence should be

regulated in MF guidelines, after they are first subject to consultations to allow companies to
address issues relevant to individual sectors and types of business cooperation.
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lll. Matters to be regulated in a general tax ruling
a) Special case of dividends paid under Article 22.4 of the CIT Act

Regardless of the planned amendments, we address again the suggestion made on numerous
occasions (recently in a letter dated 30 April 2020) concerning requirements for exemption of
dividends paid under Article 22.4 of the CIT Act.

The amended withholding tax regulations introduced the notion of the withholding agent’s due care
into the CIT Act.

Given the adopted wording of the regulations, it is necessary to expressly point out that the beneficial
owner test does not apply to dividends paid by Polish entities and taking advantage of the
exemption under Article 22.4 of the CIT Act or taking advantage of preferential taxation rules
under the double tax treaty if the use of preferences provided for in the double tax treaty does
not clearly depend on that requirement.

During 2019 and in early 2020 the Director of the National Revenue Information (Director) started to
issue advance tax rulings holding that although the beneficial owner requirement is not a condition to
apply the exemption under Article 22.4 of the CIT Act, but the withholding agent is obliged to verify the
conditions for exemption of WHT payments by exercising due care which involves (according to the
Director) specifically the beneficial owner test?. Such opinion of the Director is not supported by
applicable laws which, contrary to regulations on tax exemption of interest and royalties, do not
prescribe the requirement to comply with the beneficial owner test upon the payment of dividends.

The companies mentioned many a time during consultations that implementing such condition would
be incompatible with the Parent-Subsidiary Directive. Unlike the Directive on withholding taxation of
royalties and interest, which directly provides for such condition, the Parent-Subsidiary Directive does
not condition the application of the exemption on the status of the shareholder as a beneficial owner of
the payment at all.

Due to that approach of the tax authorities, Polish companies are involved in complex and
time-consuming discussions with business partners and shareholders that find it difficult to
understand the position of the tax authorities that is not supported by applicable national and
international laws. In consequence, due to a significant tax risk for Polish companies, they
frequently decide to withhold payments.

This does not contribute to the certainty of transactions or investments, but most importantly,
it constitutes a significant obstacle for Polish companies in the development of their business
activities.

2 See advance tax ruling of the Director of the National Revenue Information dated 11-06-2019 ref. 0111-KDIB1-
2.4010.91.2019.2.MS, tax ruling of the Director of the National Revenue Information dated 27-09-2019 ref. 114-
KDIP2-1.4010.323.2019.2.AJ
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Since MF guidelines will be developed by mid-2021, tax topics related to dividends must be
resolved much earlier by confirming in a general tax ruling that no obligation to verify the
beneficial owner status upon the dividend payment applies, unless the exemption provided for
in the CIT Act does not apply and the obligation to perform a beneficial owner test follows from
a double tax treaty.
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